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I .

This is a class action on behalf of a class of
approximately 1.8 mllion purchasers of a satellite television
package of National Football League (NFL) football ganes known as
“NFL Sunday Ticket.” Plaintiffs alleged that the defendants’
sal e of a single package of bundl ed NFL programmi ng viol ated the
Sherman Act, 15 U.S.C. 88 1, 2, as well as the O ayton Act, 15
U S C 88 15, 26. After extensive litigation, the case settled,
and the plaintiff class received $7.5 mllion in cash (in
addition to attorneys’ fees, costs and costs of adm nistration)
plus the benefit of certain injunctive relief. Before the Court
now is a notion for distribution of approximtely $436, 000 in
uncl ai med funds (cl ainms made but as to which checks issued to the

cl ai mants were never cashed).



)

The plaintiffs propose that the unclainmed funds be
allocated as follows: (1) $50,000 to provide the class with a
rem nder publication notice of the alternative progranm ng (“NFL
Sunday Ti cket Pay-Per-Day”), (2) $100,000 to the University of
Pennsyl vani a Law School’s Cinical Education Program and (3) the
remai nder, approxi mately $286, 000, toward the establishnment of a
hi gh school schol arship programto assi st graduating Phil adel phia
m ddl e school students who have excell ed academ cally but are
unable to afford coll ege preparatory, private or parochial high
school s.

On the other hand, the settling defendants propose that
the funds be distributed to the NFL Youth Education Town Centers
(“NFL YET Centers”), which are located in every city that has
hosted a Super Bow for the last twelve years. The NFL YET
Centers, operated by the Boys and Grls Clubs of Anmerica, but
funded in part by the NFL, have a goal of enhancing educati onal
and vocational opportunities for children in | owincone
nei ghbor hoods, including providing tutorial, counseling and
mentori ng services, as well as conputers and ot her technol ogi cal
tools. The facilities generally include |ibraries, classroons,

technol ogy | abs and fitness centers.



(B).

To determ ne how the funds should be distributed, the
parties suggest that the Court apply cy pres principles. “The cy
pres doctrine originated as a rule of construction to save a
testanentary charitable gift that would otherwi se fail, allow ng
‘the next best use of the funds to satisfy the testator’s intent

as near as possible.”” Inre Airline Ticket Commn Antitrust

Litig., 268 F.3d 619, 625 (8th Cr. 2001) (“Airline Ticket 17)

(citation omtted). A court may also utilize cy pres principles
to distribute unclainmed funds froma class action settlenent.

See Inre Airline Ticket Commin Antitrust Litig., 307 F.3d 679,

682 (8th Cr. 2002) (“Airline Ticket 11™). 1In so doing, the

court should consider (1) the objectives of the underlying
statute(s), (2) the nature of the underlying suit, (3) the
interests of the class nenbers, and (4) the geographic scope of
t he case. See id.

G ven that the settlenent agreenent in this case did
not address the disposition of excess funds, that the defendants
have waived any claimto a reversionary interest in the unclai ned
funds,! and considering the circunstances of this case, the Court
will apply cy pres teachings in determ ning how the excess funds

shoul d be di stri but ed.

! No opinion is expressed as to whether in the absence of
wai ver, the defendants would be entitled to claima reversionary
i nterest.



(O.

To begin, the plaintiffs’ proposed distribution nmust be
rejected. First, distribution of the excess funds to a student
legal clinic is not needed to pronote the policies of the Sherman
and Cl ayton Acts, the underlying statutes at issue in this case.
These venerabl e statutes, particularly the Sherman Act, which has
been called “our charter of economc freedom” strive to prevent
nmonopol i stic and col | usive behavior on the part of economc
entities which harnms consuners and distorts the operation of a
free market.

To this end, the Acts thensel ves provide powerful
i ncentives for private enforcenent through treble danage awards
and recovery of attorneys’ fees to prevailing parties. This
private enforcenent schene has been pursued diligently since at
least the tinme of the Electrical Equi prment Cases sone forty years
ago (which originated in this very district) by a sophisticated
plaintiff bar. No suggestion is made that, at this tine,
meritorious antitrust cases |lie dormant for |ack of adequate
| egal representation or that an appreciable increase in
enforcenment of the antitrust laws is likely to result from
best owi ng upon a student |legal clinic the benefits of the excess
f unds.

Second, the distribution to either a | aw school’s | egal

clinic or a charter school for gifted underprivileged students



does not touch upon the subject matter of the |aw suit (footbal
or sports-related activities). Third, there is no evidence that
yet a further rem nder by way of publication in a newspaper of
national circulation will result in the filing of any significant
nunber of additional clains. Fourth, while the class and the
geogr aphic scope of the law suit is nationw de, the relief
proposed by plaintiffs would be limted to organi zations based in
t he Phil adel phia area.?

On the other hand, the defendants’ proposal is far from
a perfect fit under cy pres principles. Cdearly, distributionto
the NFL YET Centers would not further the goals of the antitrust
laws. Yet, at |east the defendants’ proposed donee has sone
i nvol venent in the sanme area of conmmerce as the subject matter of
the law suit (football or sports-related activities), and the
ultimate beneficiaries, unlike the ultimate beneficiaries of the
plaintiffs proposed distribution, are | ocated throughout the
country. Under the circunstances and given the alternatives
presented to the Court, the Court concludes that the NFL YET
Centers best satisfy cy pres principles.

The Court al so concludes that paynent of the excess

funds to the nenbers of the class is inpractical (i.e., after

2In connection with the University of Pennsylvania, the
Court is sensitive to the appearance of conflict in selecting as
the beneficiary of the fund an institution with | ong-established
ties to the Eastern District Bench.

5



adm ni strative costs, each nenber woul d receive approxi mately
$3.50), and that escheat to the federal government woul d serve no
public purpose. Finally, the Court will decline the suggestion
that it exercise “discretion” and select a donee other than those

suggested by the parties.

[11.
For all the aforesaid reasons, the excess funds in the
anount of $436,000 will be paid to the NFL YET Centers. An

appropriate order foll ows.
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AND NOW this 15th day of March, 2005, upon
consideration of the Mdtion for Distribution of Residual C ass
Settlenment Funds filed by Dallas Cowboys Football Cub, Ltd., et
al. (doc. no. 196), and Plaintiffs’ response thereto, it is
hereby ORDERED that the Motion is GRANTED, and all residual class
settlement funds are to be distributed to the NFL Youth Education
Town Centers.

| T 1S FURTHER ORDERED that plaintiffs’ counsel shall
deliver the funds to the appropriate official designated by the

NFL Yout h Education Town Centers by March 25, 2005.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.



